Fall 2021 Quiz: Memo 

 
Dear Myrtle, 
 
As we discussed by phone earlier today, our client Regina Poinciana wants the Duchess Electric Company to compensate her after its workers trespassed onto her property and cut down six magnolia trees. [#1] My research suggests that Duchess should pay her the reasonable cost of replacing the trees. [#2]
 
“Two alternative measures of damage are available in a suit claiming unlawful cutting of timber: (1) the difference in the value of [the] property immediately before and immediately after the cutting and (2) the value of the timber itself.” [#3] Plaintiffs often prefer the second measure of damages because it produces a larger recovery. [#4]
 
In North Carolina, a person is liable for unlawful cutting of timber if they “enter upon the owner’s land and injure, cut, or remove any valuable wood, timber, shrubs, or trees from the land” without the bona fide owner’s consent and permission. [#5] The trespasser is liable to the landowner for twice the value of any “wood, timber, shrubs, or trees” that were “injured, cut, or removed.” [#6] Similarly, setting fire to valuable timber can lead to liability for twice the value of the timber. [#7] Here, Poinciana is the bona fide owner of the land in question and Duchess entered her land without her permission. [#8] Duchess also cut six of Poinciana’s trees. [#9]
 
However, a landowner can recover the timber’s commercial value once the timber “has been cut from the stump.” [#10] Ornamental trees do not have commercial value when cut, and therefore cutting ornamental trees cannot lead to enhanced statutory damages. [#11] Poinciana’s magnolia trees were ornamental—they were beautiful to look at and produced pleasant smelling flowers during the summer. [#12] They had no commercial value once cut, and thus Poinciana cannot recover double damages under the statute. [#13]
 
Nevertheless, cutting ornamental trees can still lead to damages for trespass to timber because trees’ aesthetic value directly affects the property’s market value. [#14] The damages can be based on “the cost of reasonable remedial measures, such as replacement.” [#15] Minnesota’s Supreme Court similarly held that, when the defendant negligently suffocated the roots of shade trees on the plaintiff’s property, the proper measure of damages was the trees’ reasonable replacement cost. [#16] The court added, however, that in some situations “from a practical point of view, mature trees cannot be replaced without costs which are wholly disproportionate to the damage inflicted.” [#17] In those situations, replacing the trees will not exactly duplicate the trees that were lost. [#18]
 

Some initial research into replacing magnolia trees suggests that Poinciana’s 30-foot-tall magnolia trees cannot be exactly duplicated because the largest Magnolia grandiflora available for purchase are 4-5 feet tall. They cost $219.99 each at Brighter Blooms. This number could be a starting point for negotiating a payment from Duchess. 
 
All my best, 
Argentea 
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